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United States Supreme Court 

McCoy v. Louisiana, No. 16-8255 

This case was argued on January 17th. The issue is whether a capital 
defense lawyer can, over his client’s wishes, admit that his client com-
mitted the offense as part of a punishment strategy to avoid the death 
penalty. It didn’t work in this case (if it had we’d likely not have this 
case), and the Supreme Court must now decide if a defense lawyer can 
do this. Commentators suggest that McCoy will get relief and that the 
hard part for the court will be crafting an opinion that doesn’t intrude 
too far into the defense lawyer’s control of trial tactics while preserving 
the defendant’s right to decide whether to plead guilty or not.  

Briefs are here: http://www.scotusblog.com/case-files/cases/mccoy-v-
louisiana/  

Here’s a link to a news story: https://www.nytimes.com/2018/01/15/
nyregion/mccoy-louisiana-lawyer-larry-english.html 

And the ScotusBlog post: http://www.scotusblog.com/2018/01/argu-
ment-preview-defendant-capital-case-says-not-guilty-can-attorney-say-
guilty/  

And a link to the oral argument transcript: https://www.supreme-
court.gov/oral_arguments/argument_transcripts/
2017/16-8255_7l48.pdf  

Fifth Circuit Court of Appeals 

Fifth Circuit opinions are available http://www.ca5.uscourts.gov/elec-
tronic-case-filing/case-information/current-opinions 
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United States v. Shepard, No. 15-50991 

This is an appeal of denial of a 2255. The Court found trial counsel in-
effective. Shepard was charged with failure to register under the Sex 
Offender Registration and Notification Act (SORNA) when he moved 
to Texas and didn’t register based on his Arizona (attempted public 
sexual indecency) and Nevada (indecent exposure) convictions. How-
ever, neither offense was substantially similar to a reportable Texas of-
fense; therefore, he was not required to register. The trial lawyer only 
looked at the Arizona conviction and thought it was similar to a re-
portable Texas conviction and advised Shepard to plead guilty. In fact, 
neither conviction was similar to a reportable Texas offense.  

Takeaways:  

• Look carefully at the actual offense of conviction. Here the charged 
Arizona offense was different than the offense of conviction.  

• When determining registration, the facts of an out-of-state conviction 
can be reviewed only where the out-of-state offense is broader than 
the reportable Texas offense.  

• Make an effort for the client. Here, defense counsel did nothing else: 
no research about the standard for comparing offenses, he did not 
ask DPS if the client was required to register. 

United States v. Velasquez, No. 15-51164  

This was a prosecution of a number of Texas Syndicate members for 
violations of Racketeer Influenced and Corrupt Organizations Act 
(RICO) and Violent Crimes in Aid of Racketeering Act (VICAR). The 
district court required the defendants to appear shirtless before the jury 
so that an FBI agent could identify, point to, and explain their TS tat-
toos. The defendants lodged a 403 objection. The Fifth Circuit, though 
it recognized that this was unfairly prejudicial, found no error since the 
government gets great deference in how it presents it case and they 
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were shirtless for only a short time. Additionally, this was harmless er-
ror given all the other evidence establishing TS membership.  

United States v. Villalobos—No. 16-41691 

Villalobos was convicted of sexual exploitation of a minor. The district 
court ordered $10,000 of restitution. Trial counsel objected that that 
amount wasn’t supported by the record. On appeal, the Fifth Circuit 
agreed. Instead of deleting the award of restitution, the Fifth Circuit 
remanded the case to the district court for determination of whether 
government, which had the burden to prove the amount of restitution, 
should get a second bite at the apple:  

“The government generally may not present new evidence on remand 
when reversal is required due to the failure to present evidence originally.” 
Chem. & Metal Indus., 677 F.3d at 753 (citing United States v. Archer, 671 
F.3d 149, 168–69 (2d Cir. 2011)). But we have noted that “special circum-
stances” may justify an exception to our rule. E.g., id. Those circumstances 
include: “(a) where the government’s burden was unclear, (b) where the trial 
court prohibited discussion of the issue, or (c) where the evidence was, for a 
good reason, unavailable.” Archer, 671 F.3d at 168. We have also found 
our general rule inappropriate where the victims sought to assist the gov-
ernment in calculating the proper restitution amount and “the harm from 
the Government’s failure to present sufficient evidence to the district court 
[wa]s to the victims.” United States v. Jimenez, 692 F. App’x 192, 203 (5th 
Cir. 2017); see also United States v. Jones, 616 F. App’x 726, 729 (5th Cir. 
2015).  

United States v. Hager, No. 16-51330 

Hager was employed by Velocity Electronics, a computer parts distrib-
utor. Velocity used a proprietary system to manage its inventory, cus-
tomers, and sales and to price its products. Hager, while remaining 
employed at Velocity, formed another company to distribute computer 
parts and used Velocities proprietary information to help do so. Ulti-
mately, he was caught and indicted for mail fraud, wire fraud, money 
laundering, and aiding and assisting the preparation of false tax re-
turns.  
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Takeaways:  

• Confidential business information is protected by the mail and wire 
fraud statutes. Depriving an employer of exclusive use of its confi-
dential business information will support mail and wire fraud convic-
tions under 18 U.S.C. §§ 1341, 1343. Skilling v. United States, 561 
U.S. 358 (2010), which limited the scope of honest services fraud un-
der 18 U.S.C. § 1346 to just bribes and kickback schemes does not 
affect the scope of the other fraud statutes.  

• The trial court does not err in refusing to sever tax counts from mail 
and wire fraud when the schemes are intertwined. Hager asked to 
sever the tax counts so he could testify about them but not be ex-
posed to cross-examination on the charges. But cross-examination is 
designed to impeach a witness and make them less credible, and the 
frauds were so intertwined that “even if the tax counts had been sev-
ered, it is still likely that the same sort of questions would arise on 
cross-examination.” 

• A court may be able to compel the government to grant immunity to 
a witness to stem government abuse, but this requires extraordinary 
circumstances. Here, the district court did not err by refusing to re-
quire the government to provide Hager’s wife immunity. A court may 
not compel immunity simply because the witness has exculpatory ev-
idence unavailable elsewhere, and because Hager’s wife might have 
participated in this scheme, she’s not the sort that would normally be 
granted immunity.  

Pro tip: If you commit fraud and make money, pay taxes on it. 

United States v. Sertich, No. 16-51210 

Sertich was a plastic surgeon who over nine years failed to pay over 
$2.9 million of withheld payroll taxes. After years of efforts to thwart 
collection of these taxes—he filed bankruptcy at least five times, ig-
nored summonses, and closed his clinic and opened another—he was 
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indicted for willfully attempting to evade and defeat payment of pay-
roll taxes under 26 U.S.C. § 7201 and for willfully failing to account 
for and pay over withheld payroll taxes under 26 U.S.C. § 7202. The 
question in this case is whether the government had to prove Sertich 
failed to truthfully account for and payover these taxes or whether his 
conviction could be sustained if he accounted for them, which he did, 
but failed to pay them over. In an issue of first impression in the Fifth 
Circuit, the court concluded that the requirement to truthfully account 
for and pay over was disjunctive. The Fifth Circuit joins the Second, 
Third, and Ninth Circuits in reaching this conclusion.  

I expect a petition for writ of certiorari on this issue. The way the 
statute is written creates a compelling statutory construction argument. 
Section 7202 criminalizes “willfully fail[ing] to collect or truthfully ac-
count for and pay over such tax[.]” Though the Fifth Circuit relied on 
a Supreme Court case interpreting the civil analogue of this statute, 
that statute is written slightly differently and was focused on determin-
ing when an individual’s responsibility for these taxes began.  

United States v. Lanier—No. 16-20181 

Lanier was a securities attorney who turned to securities fraud with 
one of his clients. The client fled to Mexico, and Lanier helped him 
evade capture. It’s an interesting read though I’m not entirely sure why 
it’s a published opinion other than the licentious facts involving a 
lawyer and the rather bad defense-lawyering involved. Nonetheless, it’s 
useful as a reminder on some key points that are often forgotten.  

• The government must prove venue. It need only be proved by a pre-
ponderance of the evidence, but it still must be proved. Here, two 
convictions were vacated because the government failed to prove 
they occurred in the Southern District of Texas.  

• Unlike in state court, you must preserve a sufficiency of the evidence 
challenge with a Rule 29 motion. If you don’t, review is for “mani-
fest miscarriage of justice.” Under this standard, the conviction will 
stand “unless the record is devoid of evidence pointing to guilt or if 
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the evidence is so tenuous that a conviction is shocking.” That’s a 
bad place to be.  

• There’s no Brady violation when you possess the material.  

• When the court of appeals calls your arguments “risible,” you might 
rethink what you’re doing—don’t accuse the AUSA of colluding with 
a third party to indict your client unless you have some evidence of 
that.  

United States v. Petra—No. 16-11631 

This is an interference with a flight crew case. The opinion discusses 
the statute in great detail including what constitutes intimidation and 
why the statute is constitutional. If you have one of these cases, read 
this opinion.  

United States v. Rosario Alvarez, No. 17-40078 

On plain error review, the Fifth Circuit vacated the district court’s im-
position of a condition of supervised release requiring the defendant to 
receive mental health treatment. Nothing in the record suggested the 
defendant needed mental health treatment, the defendant received no 
notice that the district court was contemplating imposing this condi-
tion, the defendant was required to pay for this treatment, and such 
treatment can stigmatize the defendant and require significant time 
commitment. Therefore, the defendant was entitled to relief from this 
condition.  

Some district courts seem to be imposing this condition automatically. 
The Fifth Circuit has reversed several recently. Be alert for this. Condi-
tions of supervised release must reasonably related to (1) the nature 
and characteristics of the offense and the history and characteristics of 
the defendant, (2) the deterrence of criminal conduct, (3) the protection 
of the public from further crimes of the defendant, and (4) the provi-
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sion of needed educational or vocational training, medical care, or oth-
er correctional treatment to the defendant. Also, a special condition 
cannot involve a “greater deprivation of liberty than is reasonably nec-
essary for the purposes” of the last three statutory factors and must be 
“consistent with any pertinent policy statements issued by the Sentenc-
ing Commission.”  

United States v. Williams, No. 17-30198 

This case features an extensive discussion of searches of probationers, 
search conditions of probation, 4th Amendment protections for proba-
tioners, and the like. If you have a probation search, read this case.   

Pro tip: If the DEA asks you were you got that large wad of cash in 
your pants pocket, don’t give them the name of the biggest drug dealer 
in town.  

United States v. Farley—No. 17-60001 

The Fifth Circuit in a 2–1 decision vacated two convictions under the 
plain error standard when the indictment and jury instructions conflat-
ed two offenses. As in Shepard, the trial lawyer was completely asleep 
at the wheel. The indictment and jury instructions combined two sepa-
rate paragraphs of 18 U.S.C. § 641 into one offense.  

Section 641 criminalizes embezzling, stealing, purloining, or knowingly 
converting government property. It also criminalizes receiving, conceal-
ing, or retaining government property with intent to convert it to his 
use or gain, knowing it to have been embezzled, stolen, purloined or 
converted. Here, the indictment and the jury instructions charged the 
defendant with “knowingly and willfully receiving, retaining, conceal-
ing, or converting any money, property, or thing of value belonging to 
the United States[.]” This combined two separate offenses. 
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Takeaways:  

• Don’t rely on plain error review to save you. It’s a high standard. The 
dissent in this case makes a compelling argument why this case 
doesn’t rise to plain error.  

• Don’t assume that a circuit’s pattern jury charges are complete. 
Sometimes they are not. They weren’t here. The Fifth Circuit pattern 
charges included a charge only for only one paragraph of this sec-
tion.  

Pro tip: Do at least the bare minimum of work to be effective! Object! 
Please, object; your appellate lawyer will thank you. There’s no reason 
not to challenge the sufficiency or propriety of an indictment or jury 
instructions.  

United States v. Murra, No. 17-10177 

This case contains a lengthy analysis and discussion of the govern-
ment’s comment on the defendant’s failure to testify and applicable 
law. If you want to know more about that or face that situation, I rec-
ommend reading this case. It also contains some discussion of the psy-
chotherapist-patient privilege.  

United States v. Ganji, No. 16-3119 

In what seems to be a case of a couple of defendant’s too many, the 
Fifth Circuit vacated all the substantive and conspiracy health care 
fraud convictions against these defendants for insufficient evidence. 
This opinion contains a lengthy discussion of what the government is 
required to prove in a health care fraud conspiracy and how it can 
prove it. You can rest assured the evidence was seriously deficient be-
cause Carolyn King and Edith Jones were on the panel, and the deci-
sion was unanimous.  
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Second Circuit Court of Appeals 

United States v. Tigano, Docket No. 15-3073  

This speedy trial case may be useful to anyone with a Waco Twin Peaks 
case. Tigano’s convictions were vacated and the charges dismissed with 
prejudice. Though asserting his speedy trial rights almost from arrest, 
he didn’t go to trial for almost 7 years. This was due to shocking and 
systemic failures by the court, the government, and his own lawyers. 
The government didn’t make a plea offer for a year. Both Tigano’s orig-
inal and then second attorney requested competency evaluations be-
cause Tigano wanted to go to trial rather than plead. The magistrate 
judge acquiesced to these requests knowing their basis. The court re-
porter took 117 days to produce the transcript of a one-day hearing. 
The district court put off scheduling a trial because of a congested 
docket. A third competency hearing was ordered for, in the words of 
the AUSA, “not necessarily the competency question, but whether 
there is some other psychological problem that’s going to prevent him 
from understanding the difference between what he potentially looks at 
as far as a conviction as well as what’s being offered by way of this 
plea.” If that wasn’t bad enough, the U.S. Marshal’s Service took two 
months to transport him for this exam and then lost him in the system. 
Finally, the district judge, who was by now about to retire, reassigned 
the case to another judge who actually conducted the trial 97 days af-
ter receiving the case—warp speed by the standards of this case but still 
27 days longer than allowed by the speedy trial act. This case also con-
tains some history of the speedy trial right.  

Texas Court of Criminal Appeals 

State v. Cortez, No. PD-0228-17 

Touching the fog line does not constitute driving on an improved 
shoulder. Granting of the motion to suppress affirmed.  
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Lerma v. State, No. PD-1229-16 

Waive bye-bye to any notion that a Terry frisk really requires “specific 
and articulable facts which reasonably lead him to conclude that the 
suspect might possess a weapon.” Here, the CCA reversed the 13th 
COA’s reversal of the trial court’s denial of the motion to suppress—i.e. 
the defendant won in the COA. The CCA based its decision on the 
general circumstances of the situation—more specifically that the offi-
cer ordered them out of the car, which increased the danger, that the 
officer was conducting the stop alone at night, that the officer was out-
numbered by Lerma and the two other adult occupants of the vehicle 
and that they might have weapons other than Lerma’s pocket knife.  

Hernandez v. State, No. PD-1389-16 

This was an improper jury argument case. The takeaway is that you 
must move for a mistrial to preserve error if the jury argument is so in-
flammatory that an instruction to disregard would be insufficient to 
cure the error. The court rejected the defense argument that some jury 
argument is so inflammatory that traditional error preservation re-
quires do not apply.  

Ex parte Navarro, Nos. WR-82,264-03, -04 

This case addresses the sufficiency of the juvenile court’s transfer order 
and its cognizability on a subsequent writ. The court held that the suf-
ficiency of the juvnile court transfer order argument was established es-
tablished in 1966 by Kent v. United States, 383 U.S. 541 (1966). The 
CCA’s decision in Moon v. State, 451 S.W.3d 28 (Tex. Crim. App. 
2014) only required that the trial court “state specifically in the order 
its reasons for waiver and certify its action, including the written order 
and findings of the court.” Thus, this argument was not available on 
the applicant’s subsequent writ.  
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Writs granted for ineffective assistance of trial counsel 

The CCA has granted in January about 30 writs for ineffective as-
sistance of counsel so far this year. The reasons include:  

• Failing to help client perfect appeal (several) 

• Failing to advise client that case was affirmed and he could file a pro 
se PDR (quite a few) 

• Failing to properly advise client of the applicable range of punish-
ment.  

• Failing to insure that the drugs possessed by client were what the 
client was charged with. 

• Not showing the client the videotape that exculpated him and advis-
ing him to plead guilty because the video showed his guilt.  

• Failing to object to a prior being used both as the basis for the felon-
in-possession charge and also being used to enhance the punishment 
range.  
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