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United States Supreme Court 

No opinions yet. The current term opened October 1st.  

Fifth Circuit 

United States v. Vialva, No. 18-70007 

This is mostly an issue seen with pro se petitioners; however, the inex-
perienced writ attorney could put a foot wrong here. A Fed. R. Civ. P. 
60 motion for relief from judgment or order is not an end-run around 
the general prohibition on second or successive habeas petitions. The 
ground in 60(b)(2)—newly discovered evidence that, with reasonable 
diligence, could not have been discovered in time to move for a new 
trial under Rule 59(b)—is limited to the issues in the previous case and 
does not provide a basis to bring in new or different claim for relief.  

United States v. Contreras, No. 17-11271  

You do not have a privacy interest in the IP address assigned to your 
house by an internet service provider. If you want to learn more about 
the narrow expectation of privacy in third party records, read this case.  

United States v. Gomez, No. 17-10690 

This is the Fifth Circuit’s application of Dean v. United States, 137 S. 
Ct. 1170 (2017). Dean allows a sentencing judge to consider the im-
pact of the mandatory minimums and any required stacking when im-
posing sentence. Some circuits (but not the Fifth) had precluded con-
sidering the effect of mandatory minimums on stacked charges when 
imposing sentence—that is the sentencing judge had to determine an 
appropriate sentence on the other offenses, impose that, and then stack 
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the 924(c) sentences even if that total sentence would far exceed what 
the judge believed an appropriate sentence to be.  

In Gomez, the defendant faced two 924(c) sentences of 5 and 25 years, 
which had to be stacked on other sentences and each other. He was 
also convicted of a 10–life drug offense. The sentencing guidelines 
range on that offense was 292–365 months. The district judge sen-
tenced the defendant to 652 months. This was the 360 months (300 
months and 60 months) on the 924(c) counts plus the 292 month bot-
tom of the advisory guidelines range on the drug offense. 

The sentencing judge expressed concern that this sentence was exces-
sive but apparently believed that he was required to impose the sen-
tence anyway. The Fifth Circuit remanded for the limited purpose of 
giving the sentencing judge the option to re-sentence in light of Dean. 
If the sentencing judge desires to re-sentence in light of Dean, the case 
will be remanded for re-sentencing.  

United States v. Neba, No. 17-20520 

Neba orchestrated a $13 million Medicare fraud. The district court 
sentenced her to 900 months—75 years—in prison. This was a guide-
lines sentence. She was 54 years old with no prior criminal history, 
three teenage children at home, and metastasized breast cancer. Recog-
nizing this was effectively a life sentence (and then some), the panel 
nonetheless found it neither cruel and unusual (on plain error review) 
nor unreasonable.  

Judge Edith Jones, who has never been the criminal defendant’s friend, 
finally pointed out that the emperor has no clothes. Her concurring 
opinion noted that there is no meaningful review of sentences for sub-
stantive reasonableness. While the Supreme Court has said that courts 
may presume a guidelines-sentence is reasonable and all but one (the 
Second) do, it has provided no guidance on how to determine if a 
guidelines sentence is unreasonable. This has resulted in only a handful 
of cases every year being reversed for substantive reasonableness—in 
the absence of any methodology most panels simply run to the pre-
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sumption of reasonableness and call it good. Judge Jones suggests using 
sentencing commission data to evaluate the reasonableness of sen-
tences. This is huge because the Fifth Circuit has consistently eschewed 
doing exactly this. But if this leads to either the use of sentencing 
commission data to assess the reasonableness of sentences or the devel-
op of some methodology to meaningfully assess the reasonableness of 
sentences, it’s a good thing.   

Practice tip: Use Sentencing Commission data to bolster your argu-
ments. Sentences in the Northern District of Texas are grossly out of 
line with the rest of the country and the Fifth Circuit. In Fiscal Year 
2017, the average drug trafficking sentence in the Northern District of 
Texas was 141 months. Nationally, it was 75 months. The Fifth Cir-
cuit average was only 82 months.  

The Sentencing Commission has just about any kind of data you could 
want. It is here: https://www.ussc.gov/research.  

Court of Criminal Appeals 

Marks v. State, Nos. PD-0549-17, PD-0550-17, PD-0551-17  

This is a critical case for anyone with one of the remaining Twin Peaks 
shootout cases where Abel and friends amended the indictment rather 
than obtain a new one.  

“A prior indictment tolls the statute of limitations for a subsequent in-
dictment ‘when both indictments allege the same conduct, same act, or 
same transaction.’” Slip Op. at 3 (citing Hernandez v. State, 127 S.W.
3d 768, 774 (Tex. Crim. App. 2004)). Here, the original indictments 
alleged that Appellant provided security services as an unlicensed guard 
company—i.e. operated an unlicensed business. The amended indict-
ments alleged that he accepted employment to carry a firearm without 
being personally commissioned to be a security officer. The amended 
charge was only a misdemeanor, and the indictment was amended after 
the 2-year statute of limitations had run. The CCA concluded that the 
amended charges were sufficiently different than the original charges 
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that they did not constitute the same conduct, act, or transaction and 
affirmed the COA’s dismissal of the charges on limitations grounds.  

Briggs v. State, No. PD-1359-17 

In a pre-Missouri v. McNeely case, the defendant pleaded no contest to 
intoxication manslaughter of a peace officer. Her blood was drawn 
pursuant to the implied consent statute, and the test results showed her 
to be intoxicated. Long story short, she claimed that her plea was in-
voluntary because her lawyer did not advise her that the law might 
change and render the blood test results inadmissible. The CCA held 
that the voluntariness of a defendant’s plea is judged by her being cor-
rectly advised of the then-existing law and that attorneys are not re-
quired to anticipate and advise clients about potential future changes 
to the law.  

Practice tip: if review of an issue relevant to your case has been granted 
by a court of last resort raise the issue to preserve it should the issue be 
decided in your client’s favor. If the favorable ruling issues while your 
case is on direct appeal, it can benefit your client. Of course, the deal 
might also be so good that it justifies not appealing.  

Smith v. State, No. PD-0514-17 

“The appeal of an order granting shock probation is independent of an 
appeal from adjudication and sentencing. It is a separate appeal of a 
separate appealable order, with its own appellate timetable. It requires 
a separate notice of appeal. In the absence of a timely notice of appeal, 
the court of appeals properly dismissed Smith’s appeal.”  

Ette v. State, No. PD-0538-17 

When the jury assesses punishment and the trial court’s oral pro-
nouncement of sentence differs from the jury verdict, the jury verdict 
controls.  
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Ex parte Garrells, No. PD-0710-17 

This one is for the trial judges: don’t sua sponte grant mistrials once 
the jury has been empaneled; the retrial may be barred.  

This was somewhat messy. In a DWI prosecution, the defense objected 
to the DPS trooper’s expert testimony re HGN because, though the 
trooper had been designated as an expert witness, he was not timely 
designated. The defense asked that his testimony be excluded. The 
State countered that a continuance was the appropriate remedy. The 
trial judge didn’t like either option and declared a mistrial. “I’m going 
to declare, not grant it, because no one’s asked for one . . . declare a 
mistrial on my own with no finding of bad faith, which would basically 
be the same as resetting but not with the same jury.” AND “All right. 
I’m just going to grant a mistrial on my own. Y’all can deal with it and 
decide what to do going forward.” 

The State objected to the mistrial; the defense remained silent. The si-
lence did not constitute implied consent to the mistrial under the 
somewhat unique facts of this case. Lodge an objection if you are able.  

Carson v. State, Nos. PD-0205-17, PD-0206-17, PD-0207-17, & 
PD-0208-17 

The State waived its right to a jury, the defendant entered an open 
guilty plea to the court. The trial court sentenced defendant but did so 
in part based on the State’s 404(b) notice filed with the clerk. In a mo-
tion for new trial, Carson argued that the trial court’s consideration of 
this extrajudicial evidence put Carson into the Rankin/Young exception 
to appeal waivers. (The Rankin/Young exception to appeal waivers al-
lows an appeal when the judgment depends upon or is supported by 
the error.) The COA found the waiver valid. The CCA held that the 
State’s waiver of its right to a jury trial is sufficient consideration for 
the Defendant’s appeal waiver but remanded to the COA for consider-
ation of the exception issue. 
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Second Court of Appeals 

Perez v. State, No. 02-17-00226-CR  

This case is noteworthy because the Second Court of Appeals held 
Code of Criminal Procedure article 38.37, sec. 2 constitutional. “Arti-
cle 38.37 statutorily expands the admissibility of extraneous-offense 
evidence in a trial involving certain offenses against children, including 
the sex offenses at issue here.”  

State v. Drury, No. 02-17-00273-CR  

The trial court granted the defense motion to suppress; the COA re-
versed. Officers came to arrest Drury for failing to appear for court. He 
was found in a closet holding a small blue tin. He dropped the contain-
er. After Drury was taken into custody, officers searched the container 
finding meth. Drury moved to suppress the search. The trial court 
granted the motion finding that it was not a proper search incident to 
arrest. Some of the trial court’s language suggest it conflated searches 
incident to arrest with Terry frisks. The Second COA reversed finding 
the search of the small blue tin no different than the search of a purse, 
wallet, or other item “immediately associated with an arrestee[.]” 

Pro tip: Don’t be holding your meth when the PoPo comes for you. 
Chunk that stuff before they get there. 
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