
United States District Court
Northern District of Texas

United States of America

v.

Sentencing Memorandum

To the Hon. 

submits the following Sentencing Memorandum for the 

court’s consideration. 

In this sentencing memorandum argues that the unique facts of 

his case mean that his properly calculated sentencing guidelines range actu-

ally overstates his situation. Also, he argues that the 11(c)(1)(C) cap recog-

nizes his early assistance to the government, which could not be recognized 

through a 5K1.1 motion due to the timing of his provision of the informa-

tion and other defendants pleading guilty. Therefore,  asks the court 

to approve the 11(c)(1)(C) 15-year cap in this case and sentence him to no 

more than 15 years. 

 cooperated immediately and continued his cooperation the next 
day. The 11(c)(1)(C) cap recognizes his selfless and timely cooperation.  

Immediately upon arrest and the following day,  began cooperating 

with the government. Shortly after his arrest,  waived his right to 

counsel and gave an extensive interview to law enforcement o!cers. The 
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DEA-6 generated by this interview spans more than 4 single-spaced pages. 

The next day while being transported from Parker County to Fort Worth 

for court,  continued providing information to the case agents. 

Given how quickly  cooperated and that all the defendants 

against whom he could testify pleaded guilty, the government could not jus-

tify a 5K1.1 motion for . Nonetheless, this cap recognizes his assis-

tance. 

With more careful scrutiny,  sentencing guidelines calculation isn’t 
as bad as it seems. Once enhancement is only technically correct; another is 
incorrectly applied; some of the drugs should not be counted.  

 sentencing guidelines calculation overstates his actual conduct for 

several reasons.  

First, the gun enhancement is technically correct. There was a temporal 

and spatial nexus between , the guns, and the drugs. He was present 

in the Mack home when guns and drugs were present. Thus, the enhance-

ment is properly applied. But there’s no indication that he had any actual 

knowledge of the firearms much less touched or used them. 

Second, the involving the importation of methamphetamine enhance-

ment is not properly applied. This is discussed at length in  PSR 

objections. (And the way it’s being applied presently in the Fort Worth Di-

vision—to any methamphetamine case where the meth was imported—it’s 
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practically just a 2-level inflation to methamphetamine guidelines calcula-

tions since 80% of the methamphetamine in Texas comes from Mexico.1) 

Last, when the the drug quantity calculation is corrected to remove the 

unrelated drug quantity,  drug quantity is almost exactly the mid-

dle of the range. The PSR calculates his drug quantity at 1,277.95 grams, 

which is near the top of the 500g–1.5kg range. But with the unrelated drugs 

removed, his quantity is 955.9 grams, which is almost exactly the middle of 

the range. 

In sum, discounting both the one technically correct enhancement and 

the incorrect one and then removing the other drug quantity,  total 

o"ense level falls four points to level 29 with the drug quantity in the mid-

dle of the that level’s range. With Criminal History Category VI, this is 

151–188 months. 

 actual criminal history is practically less than that described by his 
Criminal History Category. Only the circumstances of his cases push it as 
high as it is. 

 is Criminal History Category VI with 14 points from convictions 

and 2 additional points for committing this o"ense while on parole. While 

this is correctly calculated, it’s 4 points higher than it might have been. 

 is in Criminal History Category VI with only 3 felonies. 
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1 Mexican drug cartels flood U.S. with cheap meth, Dallas Morning News (October 11, 
2012), available at 
http://www.dallasnews.com/news/nationworld/mexico/20121011-mexican-drug-cartels-floo
d-u.s.-with-cheap-meth.ece
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In paragraph 77, the PSR assesses 2 criminal history points for a Driving 

While License Invalid case. This is an o"ense for which no criminal history 

points are counted unless the sentence exceeds 30 days.2 Here,  gets 

2 points for this o"ense only because his sentence was 150 days. In coun-

sel’s experience, this is a very high sentence for a DWLI—even in Parker 

County. It’s likely this sentence was as high as it was, at least in part, to its 

being disposed of with other, more serious misdemeanors for which  

received higher sentences: 250 days each on Fail to ID—Fugitive and Deadly 

Conduct.3 

 would also have received 2 fewer points had he not proceeded 

to trial on one case. The o"enses listed in paragraphs 73, 74, & 75 all were 

committed the same day. , however, proceeded to trial on the felony 

charge in paragraph 73. Thusly, it was not disposed of the same day as the 

o"enses in paragraphs 74 & 75. Had it been,  would have still re-

ceived the 3 points for the felony in paragraph 73, but he would not have 

received the 2 additional points in paragraph 74. 

Though  is Criminal History Category VI, he has only 3 felonies, 

and one of these felonies is only a state jail felony. These are the felony pos-

session of controlled substance cases in paragraphs 73 & 76 and the state 

jail felony for unauthorized use of a motor vehicle in Paragraph 78. In 

counsel’s experience, it is unusual for someone to reach Category VI having 

only 3 felonies. 
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2 USSG § 4A1.2(c)(1). 

3 PSR ¶¶ 74, 75. 



Without these 4 additional points,  would be Criminal History 

Category V with only 12 points. 

The net e!ect

The net e"ect of considering  sentencing guidelines in this light is 

that he and the 11(c)(1)(C) 15-year cap look a lot better. Category V and 

Total O"ense Level 29 is a sentencing guidelines range of 140–175 months 

with the drug quantity squarely in the middle of that level’s range. This is 

well under the 180 months maximum specified by the 11(c)(1)(C) plea 

agreement. 

Further, the 11(c)(1)(C) plea agreement takes into account the coopera-

tion  willingly provided without counsel at a very early juncture in 

the case and that the circumstances of the case do not support the govern-

ment’s filing a 5K1.1 motion. 

Therefore,  contends that this court should approve this cap on 

his sentence. 

Respectfully submitted,

s/ Leigh W. Davis______________
(Mr.) Leigh W. Davis
1901 Central Dr. 
Suite 708 LB 57
Bedford, TX 76021
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817.868.9500
817.887.2401 (fax)
State Bar No. 24029505

Certificate of Service

On April 5, 2013, I delivered a copy of this document to AUSA 

 and USPO . 

s/ Leigh W. Davis______________
(Mr.) Leigh W. Davis
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