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United States Supreme Court 

This month’s Supreme Court case summaries 
shamelessly cribbed from Michael Mowla. 
Remember: the best legal research is that 
which someone else has already done.  

Opinions 

Chavez-Meza v. United States, No. 17-5639 
(June 18, 2018)  

When a defendant is re-sentenced under 18 
U.S.C. § 3582(c), the district court need not 
offer an extensive explanation of a within-
guidelines sentence. Section 3582(c)(2) allows 
a defendant to be re-sentenced when a subse-
quent change to the sentencing guidelines 
lowers his guidelines range. Whether and to 
what extent to re-sentence is left to the sound 
discretion of the district court. If the new sen-
tence is within the new sentencing guidelines 
range, the district court need not offer a 
lengthy explanation of its sentencing decision, 
nor must the new sentence be proportional to 
the first sentence—that is even if the first sen-
tence was a bottom-of-the-range sentence, the 
new sentence need not be. 

Currier v. Virginia, No. 16-1348 (June 22, 
2018)  

A defendant who moves to sever some 
charges from others cannot assert double 
jeopardy as a bar to the trial of the severed 
offenses if the first trial results in an acquittal. 
Here, Currier was charged with felon-in-pos-
session of a firearm, burglary, and larceny. He 
sought a severance felon-in-possession of a 
firearm charge to avoid the jury’s hearing 
about his priors when considering the bur-
glary and larceny charges. At the first trial, 

Currier was acquitted of burglary and lar-
ceny. Before trial on the felon-in-possession 
charge, he asserted a double jeopardy bar to 
it. The court distinguished Green v. United 
States, 355 U.S. 187, 188 (1957); Wade v. 
Hunter, 336 U.S. 684, 688-689 (1949); and 
Ashe v. Swenson, 397 U.S. 436 (1970) noting 
that the defendant requested and consented to 
the second trial.  

Rosales–Mireles v. United States, No. 
16-9493 (June 18, 2018)  

This is a great case for defendants in the Fifth 
Circuit. Plain error in calculating the sentenc-
ing guidelines must be corrected. The Fifth 
Circuit’s construing the “seriously affects the 
fairness, integrity or public reputation of judi-
cial proceedings” prong of plain error as re-
quiring the error to “shock the conscience of 
the common man, serve as a powerful indict-
ment against our system of justice, or serious-
ly call into question the competence or in-
tegrity of the district judge” is unduly restric-
tive. This case may have removed, at least in 
some circumstances, the need to object to a 
guidelines miscalculation to get appellate re-
view.  It arguably makes the district court re-
sponsible for the correct calculation of the 
sentencing guidelines. It has certainly lowered 
the bar dramatically for what qualifies under 
the fourth prong of plain error review—that 
is what seriously affects the fairness, integrity 
or public reputation of judicial proceedings.  

Appellate Practice Tip: Advance a sentencing 
guidelines miscalculation argument on appeal 
if it would change the guidelines range. This 
case makes such an argument non-frivolous. 
Voila!—no Anders brief.  
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Cert grants 

These grants of cert shamelessly cribbed from 
Scotusblog  

The court has granted review in a large num-
ber of criminal cases for the coming term. 
Here’s what’s been granted so far.  

Gamble v. United States, No. 17-646: 
Whether the Supreme Court should overrule 
the “separate sovereigns” exception to the 
double jeopardy clause. 

Gundy v. United States, No. 17-6086 
Whether the federal Sex Offender Registra-
tion and Notification Act’s delegation of au-
thority to the attorney general to issue regula-
tions under 42 U.S.C. § 16913 violates the 
nondelegation doctrine. 

Madison v. Alabama, No. 17-7505 [Arg: 
10.2.2018]  
Issue(s): (1) Whether, consistent with the 
Eighth Amendment, and the Supreme Court’s 
decisions in Ford v. Wainwright and Panetti v. 
Quarterman, a state may execute a prisoner 
whose mental disability leaves him with no 
memory of his commission of the capital of-
fense; and (2) whether evolving standards of 
decency and the Eighth Amendment’s prohibi-
tion of cruel and unusual punishment bar the 
execution of a prisoner whose competency 
has been compromised by vascular dementia 
and multiple strokes causing severe cognitive 
dysfunction and a degenerative medical con-
dition that prevents him from remembering 
the crime for which he was convicted or un-
derstanding the circumstances of his sched-
uled execution.  

U.S. v. Stitt, No. 17-765 [Arg: 10.9.2018] & 
U.S. v. Sims, No. 17-766 [Arg: 10.9.2018]: 
Whether burglary of a nonpermanent or mo-
bile structure that is adapted or used for 

overnight accommodation can qualify as 
“burglary” under the Armed Career Criminal 
Act of 1984, 18 U.S.C. § 924(e)(2)(B)(ii).  

Stokeling v. U.S., No. 17-5554 [Arg: 
10.9.2018]: Whether a state robbery offense 
that includes “as an element” the common 
law requirement of overcoming “victim resis-
tance” is categorically a “violent felony” un-
der the Armed Career Criminal Act, 18 
U.S.C. § 924(e)(2)(B)(i), when the offense has 
been specifically interpreted by state appellate 
courts to require only slight force to over-
come resistance.  

Nielsen v. Preap, No. 16-1363 [Arg: 
10.10.2018]: Whether a criminal alien be-
comes exempt from mandatory detention un-
der 8 U.S.C. § 1226(c) if, after the alien is re-
leased from criminal custody, the  
Department of Homeland Security does not 
take him into immigration custody immedi-
ately. 

Garza v. Idaho, No. 17-1026; Whether the 
“presumption of prejudice” recognized in Roe 
v. Flores-Ortega applies when a criminal de-
fendant instructs his trial counsel to file a no-
tice of appeal but trial counsel decides not to 
do so because the defendant’s plea agreement 
included an appeal waiver.  

Timbs v. Indiana, No. 17-1091: Whether the 
Eighth Amendment’s excessive fines clause is 
incorporated against the states under the 
Fourteenth Amendment.  

Bucklew v. Precythe, No. 17-8151: (1) 
Whether a court evaluating an as-applied 
challenge to a state’s method of execution 
based on an inmate’s rare and severe medical 
condition should assume that medical per-
sonnel are competent to manage his condition 
and that procedure will go as intended; (2) 
whether evidence comparing a state’s method 
of execution with an alternative proposed by 
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an inmate must be offered via a single wit-
ness, or whether a court at summary judg-
ment must look to the record as a whole to 
determine whether a factfinder could con-
clude that the two methods significantly differ 
in the risks they pose to the inmate; (3) 
whether the Eighth Amendment requires an 
inmate to prove an adequate alternative 
method of execution when raising an as-ap-
plied challenge to the state’s proposed method 
of execution based on his rare and severe 
medical condition; and (4) whether petitioner 
Russell Bucklew met his burden under Glos-
sip v. Gross to prove what procedures would 
be used to administer his proposed alternative 
method of execution, the severity and dura-
tion of pain likely to be produced, and how 
they compare to the state’s method of execu-
tion.  

Fifth Circuit Court of Appeals 

United States v. Burris, No. 17-10478 

If you’ve ever wanted to stab yourself in the 
thigh with a dinner fork but couldn’t quite do 
it, read this case. You’ll pass out from blood 
loss long before becoming overwhelmed by 
the desire to stop. This case is a towering 
monument to what has become the absurd 
folly and massive time suck of determining 
what is a violent felony for Armed Career 
Criminal Act purposes.  

In a 2–1 decision, a panel held that robbery 
under Texas Penal Code sec. 29.02(a) does 
not have “use, attempted use, or threatened 
use of physical force” as an element. This is a 
good decision for criminal defendants, but it 
took 17 pages to explain and creates a split 
with the 8th Circuit on this issue. What’s 
more, I find Judge Ho’s 10-page dissenting 
opinion much more persuasive. Look for the 
court to take this en banc as whether Texas 
burglary is a violent felony for ACCA pur-

poses was recently decided 8–7. See United 
States v. Herrold, 883 F.3d 517 (2018) (en 
banc).   

United States v. Smith, No. 17-30065 

This is an important case for the judiciary and 
stand by counsel. If a defendant is proceeding 
pro se but has stand by counsel and decides 
the morning of trial he no longer wishes to 
proceed pro se, the court must allow stand by 
counsel to step in and take over. Here, the tri-
al court refused the defendant’s last minute 
decision citing the delay it would cause. 
However, the Fifth Circuit reversed noting 
that the trial did not bother to ask stand by 
counsel, who was present in the courtroom, if 
he was ready to proceed. The court also dis-
tinguished its cases holding that a pro se de-
fendant could be denied counsel if the last 
minute decision to revert to counsel would 
delay the trial.  

This case also highlights the need for stand by 
counsel to understand the role being assigned. 
Is it to advise and assist the defendant? Or is 
it to prepare for trial and be ready to step in if 
the defendant decides against proceeding pro 
se? Anyone appointed as stand by counsel 
must understand this and get an order from 
the court clearly setting forth the assignment 
and expectations.  

United States v. Winchel, No. 16-11208 

The short explanation: A restitution order 
where the restitution amount is not shown to 
be for the victim’s losses proximately caused 
by the defendant is a sentence exceeding the 
statutory maximum and thusly falls into that 
exception in an appeal waiver.    

The longer explanation: Federal appellate 
waivers generally include several exceptions. 
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One of those is an exception allowing an ap-
peal of a sentence exceeding the statutory 
maximum. Restitution is a component of the 
sentence. “[I]f a court orders a defendant to 
pay restitution under [18 U.S.C.] § 2259 [the 
child pornography restitution section] with-
out determining that the defendant’s conduct 
proximately caused the victim’s claimed loss-
es, the amount of restitution necessarily ex-
ceeds the statutory maximum[,]” the defen-
dant may appeal this under the exception al-
lowing an appeal of a sentence exceeding the 
statutory maximum. Here, the defendant 
raised this issue on plain error, and the court 
found that $1.5 million of restitution that the 
district court hadn’t determined was autho-
rized undermined the fairness, integrity, and 
public reputation of judicial proceedings.  

Practice tip: If you are handling one of these 
cases, avoid any language in the plea agree-
ment providing for restitution for relevant 
conduct or to the community generally as this 
language may preclude this issue and will cer-
tainly take you out of plain error review as 
the restitution order error won’t meet the ob-
vious prong. I came in as the appellate lawyer 
on a somewhat similar case last year. The plea 
agreement had contradictory language about 
whether and what restitution the defendant 
was required to pay. The trial lawyer affirma-
tively stated no objection to the court’s order 
that the defendant pay restitution to someone 
other than the victim of the offense of convic-
tion. Thus, we were on plain error review. 
The ambiguity about the scope of restitution 
agreed to in the plea agreement precluded a 
finding that the error was obvious—that is 
plain—so the appeal ended there. Without the 
convoluted plea agreement language we 
probably would have prevailed.    

United States v. Solis Ponce, No. 17-20329 

This is an illegal reentry case. The key point is 
about calculating criminal history. The opera-
tive date is the date the defendant illegally re-
entered the United States: “Accordingly, when 
determining whether a prior conviction meets 
the time-period requirement for assessing 
criminal history points under § 4A1.2(e), the 
triggering date is that of the defendant’s ille-
gal reentry, not the date on which the defen-
dant was found by immigration authorities in 
the United States.” 

United States v. Robles–Avalos, No. 
17-50633 

A good primer on vehicle stops by roving 
Border Patrol agents. There’s no new law 
here, but it is a good review and discussion of 
this topic.  

United States v. Villafranco–Elizondo, No. 
17-30530  

The important issue in this case is whether a 
drug dog’s failure to alert vitiates reasonable 
suspicion—that is if the dog fails to alert does 
the officer no longer have reasonable suspi-
cion. The Fifth Circuit joined the Eight and 
Tenth Circuits in holding that it does not. 
There is, however, a circuit split with the 
Sixth, which has held that a drug dog’s failure 
to alert does dispel reasonable suspicion.  

United States v. Anchundia–Espinoza, No. 
17-40584  

Conspiracy to possess with the intent to dis-
tribute a controlled substance aboard a vessel 
subject to the jurisdiction of the United States 
is not one of the enumerated offenses in 18 
U.S.C. § 3553(f) making the defendant ineli-
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gible for safety valve. Only defendants con-
victed of the enumerated offenses in section 
3553(f) are eligible for safety valve.  

United States v. Halverson, No. 17-40661  

In a child pornography case, the defendant’s 
refusal to decrypt hard drives and failure to 
adequately negotiate restitution with victims 
were sufficient to justify the government’s de-
nial of the third acceptance of responsibility 
level. And as I read the case either of these, by 
itself, would have justified denial of the third 
level as both were consistent with the purpos-
es of section 3E1.1.  

The disturbing part of this case is dicta that 
suggests a defendant cannot appeal on sub-
stantive reasonableness grounds a sentence 
below the advisory guidelines range: “Here, 
Halverson does not challenge the substantive 
reasonableness of his sentence, nor could he, 
considering that the district court went well 
below the Guidelines to give Halverson a 
shorter sentence.” As a practical matter, the 
Fifth Circuit only finds below–guidelines sen-
tences substantively unreasonable when the 
government appeals, but I’ve not before seen 
a case actually holding this. Hopefully, the 
government doesn’t notice and seize on this 
or it’s construed as dicta meaning only that 
this defendant under these facts had no viable 
reasonableness argument.    

Second Court of Appeals 

Santoro v. State, Nos. 02-18-00039-CR & 
02-18-00040-CR 

Though an unpublished decision, it is an ex-
cellent discussion of only one set of court 
costs when multiple cases have been consoli-
dated for trial or plea. That is when cases 
have been consolidated for disposition the 

defendant should pay court costs only for the 
greatest offense: “When a trial court erro-
neously assesses court costs for multiple con-
victions tried in a single proceeding, we retain 
the court costs for the offense of the highest 
category.” 

Gomez v. State, No. 02-17-00002-CR 

Two points come from this family violence 
case. 

Requesting a Mistrial:   

A motion for mistrial alone is sufficient to 
preserve error if a timely objection would not 
have prevented and an instruction to disre-
gard would not have cured the harm flowing 
from the error. The remedy of a mistrial is in-
tended for a “narrow class of highly prejudi-
cial and incurable errors”—those that would 
render any further expenditure of time and 
expense in trying the case wasteful and futile. 
Wood v. State, 18 S.W.3d 642, 648 (Tex. 
Crim. App. 2000).  

Evaluating whether a mistrial should have 
been granted is similar to performing a harm 
analysis. Archie v. State, 221 S.W.3d 695, 700 
(Tex. Crim. App. 2007). Factors to consider 
include (1) the severity of the misconduct, (2) 
measures adopted to cure the misconduct, 
and (3) certainty of conviction absent the 
misconduct. Id. (citing Ramon v. State, 159 
S.W.3d 927, 929 (Tex. Crim. App. 2004)). 

So OBJECT! and get a curative instruction.  

Recorded recollections:  

Pursuant to rule 803(5), a recorded recollec-
tion is a record that 

(A) is on a matter the witness once knew 
about but now cannot recall well enough 
to testify fully and accurately; 
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(B) was made or adopted by the witness 
when the matter was fresh in the witness’s 
memory; and 
(C) accurately reflects the witness’s knowl-
edge, unless the circumstances of the 
record’s preparation cast doubt on its 
trustworthiness. 

In interpreting the predecessor of rule 803(5), 
the court of criminal appeals has held that the 
proponent seeking admission of a recorded 
recollection must satisfy four elements: (1) the 
witness must have had firsthand knowledge of 
the event, (2) the written statement must be 
an original memorandum made at or near the 
time of the event while the witness had a clear 
and accurate memory of it, (3) the witness 
must lack a present recollection of the event, 
and (4) the witness must vouch for the accu-
racy of the written memorandum. Johnson v. 
State, 967 S.W.2d 410, 416 (Tex. Crim. App. 
1998). 

Lam’s testimony met these requirements. 
First, Lam testified that she could not remem-
ber the night’s events. Next, she testified that 
she told her daughter what happened and her 
daughter wrote down her description of the 
incident. Then Lam testified that her daughter 
then interpreted the statement and read it 
back to her, and Lam agreed it was accurate 
and signed it. Finally, when Appellant’s coun-
sel asserted, “And so there was no way for 
you to verify what [your daughter] put in the 
statement, [was] there?” Lam replied, “Be-
cause when the incident happened, I told her 
the story and then that detail that I provided 
to her, so she put it in the statement.” 

Merisier v. State, No. 02-18-00085-CR 

If you raise matters by written motion and 
desire to appeal after a plea, be sure there’s no 
appeal waiver in the written plea admonish-
ments that would preclude this. The usual 

language in the Written Plea Admonishments 
used in Tarrant County is contradictory. Be 
sure to redact the appeal waiver paragraph in 
the Written Waiver section of the document.  

Anderson v. State, Nos. 02-16-00404-CR & 
02-16-00405-CR  

A motion for new trial that is filed but not 
presented preserves nothing for appellate re-
view.  

Ex parte B.B., No. 02-17-00084-CV & Ex 
parte J.J., No. 02-17-00036-CV  

Always put on evidence in an expunction 
hearing. Even though an expunction petition 
is verified, a general denial filed by a respon-
dent puts the petitioner to the burden of 
proof—that is the petitioner must show enti-
tlement to the expunction. Even if the re-
spondents fail to appear, the order granting 
the expunction can be challenged by restricted 
appeal. The fourth element of a restricted ap-
peal is that the error is apparent from the face 
of the record. Given the requirement that the 
petitioner prove entitlement to the expunc-
tion, that can be satisfied by showing that no 
evidence was received by the trial court.  

This appears to be a strategy by DPS: File an 
answer but don’t appear at the hearing and 
then, if the trial court grants the expunction, 
challenge it through a restricted appeal. 
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